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In  thc Matter of 
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Washington, DC 20554 

VOYAGE HOLDINGS ) 

Pctttion for Dcclaratory Ruling ) 
Concerning an Order of the ) 
Minnesota Public Utilities Comiuission ) 

CORPORATION ) WC Docket No 03-21 1 

COMMENTS OF USA DATANET CORPORATION 

1. INTRODUCTION 

USA DataNct (‘orpoi-ation (”IJSA DataNet”) submits these comments in supporl of the 

Petitioii Illr I)eclaralory Riiling (“Petition”) lilr‘d by Vonage Holdings Corporation (“Vonage”) 

USA IIataNct uses Voice over Iiitr‘rnet I’rotocol (“VoIP”) technology to delivcr lcading edge 

proclucls and scrviccs to its residential and bustncss customers across the United Slates USA 

DataNct has deployed a next-generation VoIP network to provide residential and business 

services This packet-based network allows its customers to have multiple points of access to Its 

senices  through wirclcss, tclcphoiic, and IP-enabled devices. USA DataNet uses this teclmology 

to provide its customers with innovative, value-added sewiccs 

A s  detailed i n  Vonage’s Petition. the Minnecota Public [Jtilities Coinmiwion (“PUC”) IS. 

sued an Ordcr on Scptcmhcr 1 I ,  2003, compclling Vonage to comply with State laws applicable 

to providers o f  .‘telephone s e n i c e  Among other things, the Order would requtre Vonage to 1.1 

’ 
C’o i i i / i lu i i i i  of the Miiinesoiu Deparrineiil oJ Connnercr Again.\( b‘anuge Iloldrirg\ Carp Regard- 

ing I.id( (4 ,Aiitliorii>~ io  Operirii, i n  Minnetul(~,  Order Finding Jurisdicrion and Requinng Compliance, 
Dockct IL’o P-h214/C-03-108 (re1 Sept I I ,  200.;) (-PlJC Order”) 



nhtain certification and f i l e  tariffs prior to providing service in the Slate o f  Minnesota * USA 

IhtaNet supports Vonagr's Petition l o r  a Declaratory Ruling requesting that the Federal Com- 

niunic3Lioiis Coinniissioii ( ' -KC") f ind  that the PUC is preempted from regulating Voll' service3 

because state reg~lat ion ol' VolP seniccs  conllicts with the national policy o f  promoting un- 

regulated competition i n  Ihc lritcmet and information services market 

11.  'THE FCC SHOULD ADDRESS THE PETITION IN ORDER TO ESTABLISH 
REGU1,ATORY CERTAINTY 

Since Vonage fi led its Petition. the Unitcd States District Court for the District ofMinne- 

sota pctmaiieiitly eiiloiiied the PUC from cnforcins 11s September 1 I ,  2003 Order." The Minnc- 

sora Ihs t r i c t  Court found that the \oicc ovcr Internet protocol (-'VoII'") was not a 

-'lcIe~uinmunications service" under I'cdcral law ' The Court further found that the PUC was 

preeiiipled from regulating VolP since there was 

[N]o slatutory intent to regulate VoIP, and until  Congrcss speaks 
inorc clcarly on this issue, Minnesota may not regulate an infor- 
mation scrvicc provider sucli as Vonage as if i t  were a telecommu- 
nicatioiis provider [VolP] IS essentially the enhanced 
limctioiiality on top or  the underlying network, which thc FCC has 
explained should be left alonc '' 

I n  Iighl ofthe District Court's tlccision, the FC'C should find that VolP is an interstate in- 

formation scrvicc Even though tlic court has ruled on the specific Miiinesota order targeted in 

Vonagc's Pe:tirion. an FCC ruling o r  these issues is still nccdcd due to the numerous states that 
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arc actively involved i n  classifying VoIP services while this Petition is pendtng. The FCC 

sliotild ac l  to restore certainty conccming the unregulated status of VoIP sewices One sure way 

to dcstroy the VoIP industry is Lo allow states to exercisc junsdiction over such services and 

sublcct VolP to inconsistent regulations and charges that simply do not have corollanes i n  the 

world or  non-geographic, packet-switchcd networks. State c o r n r n i ~ ~ i o n ~  are already attempting 

10 graft regulations developed for traditional, circuit-switched telephone network services onto 

the packet-swilched VolP services that threatens to hanistring this innovative technology. The 

tXX' ~ I i ~ t i l d  affimiati\.ely 3cL to avoid burdening VolP providers with asymmetrical regulations 

dcvcloped to introduce conipctition into monopoly markcts. Othcrwise, the imposition of such 

regtilalion may severely impede continued VoIP deployments 

H i e  need for FCC action is illustrated by the numerous state commissions that are ac- 

iivcly considcriiig VoIP issues while (his Petilion is pending. If the FCC fails to act promptly, 

VoIP may bcconic subjcct to ii patchwork of state regulations. Despite the finding by the Minne- 

sota District Court that the PUC was preempted from enrorcing its order, a number of states 

continue LO altempt to regulate VoIP scrvice offerings or are actively considering VoIP-related 

issues 

Prior tu  the Minnesota District Court's Order, the California Public IJtilities Commission 

(TPIJC" . )  scnt a lcttcr to six VoIP provtdcrs stating that they were subject to state jurisdiclion 

ar id  rcgtilation since thcy were offering iiitrastate te lecommun~cat~on~ services Although i t  1s 

aware of thc Minnesota District Court's ruliiig. thc CPUC has maintained that VoIP providers 

must comply with legacy ~elccornrnuiiications regulations. Similarly, the Wisconsin Public 

Scrvice Commissioii has sen1 lctters to a number of VoIP providers and rccently Indicated that 

7 

~ ~~ 

Sw C'alifomta PLIC' Challenges SIX VoIP Providers. Vol 2, No 33 New Telephony (Oct 8, 
2003) < h k p  i l w m u  newtelephony comlnews/705 h t m b  
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one such pro\idcr’s fees charged IO customers for intrastate scrvices are void and not collect]. 

blc The Washington State Utilities and Tranvportation Commission (“WUTC:’‘) 1s considerlng 

VolP issucs i i i  thc context of a complaint brought against a VolP prov~der by the Washlngton 

lixcliangc Carrier Associatioii ” Whilt. thc coiiiplainl was ongmally brought in federal dtstnct 

court, Ihc court refei-red certain issues relating to VolP to the WUTC l o  The WUTC i s  llow In the 

process o f  defining the scopc and substance of 11s inquiry, but will ultimately considcr issues 

rclaling to VolP Similarly, the Oregon Exchanse Camcr Association has filed a complaint with 

ttic Public Cltilrty Commission of Orcgoii against a VolP provider for the payment of intrastate 

;icccss charges after a court dismissed the complain1 under the Primary Junsdiction Doctrine. 

Furrhcr. a ?roup of ILECs pctitioned thc Alabama Public Scrvicc Commission (“AI.I’SC”) for a 

declaratory ruling c o n c c m i n ~  the rcgulatory classification of VolP service providers and VolP 

trallic ‘ I  In responsc to thc pctition, the AI,PSC: has established a comment and reply comment 

pcriod ” Finally, the New York Public Scrvicc Coinmission has opened a generic proceeding to 

I I  

‘ .&e 8 x X  Announces Rcceipt of Notitication From Pub Scrv Coinm’n Of Wi\consin. 8x8, I I i C  

Pres\ Release (Sept 12. 2003) < http /hi? yahoo com/pmews/030912/sffU63_1 h t m b  

’’ See Wmhingioii hchui igc  Currier A ~ a o c  i‘l nl v LoculDial Corp , Notice o f  Pie-Hearing Con- 
lkrcncc. Docket No UT-03 1472 (re1 Sept 29. 2003) 

.&,c.e Wmhingirvi E.uhaiige C‘uri/er- , h o c  er (11 I> LnculDiuI Corp , Stay Order and Order o f  Rc- 10 

i‘eri-i LO WU I’C, Caw No (‘03-50 12 (Sept 4, 2003) 

.S& O ~ e g ~ n  h.r~hange (’uttwr A\ .wc  PI ul 1’ LoculDiril Corp, Complaint, Docket No UCB-19 1 ,  

(Oct 13.2003) 

I ’  Scr Pclilion /or  Declaralor) Relief Regarding Clurslficuliorl of Phone-io-Plzonr IP Teleplion) 
Sc,tti<i’. Petition, Docket No 29010 (filed Jul 30, 2003) 

I 1  
S c v  Pe/ / / ion for  Declrrro/orj Ordw Regnrding C’ lm~i f i cnmn q f l P  Telephony Service, Ordcr Es- 

tahli4ling Dcclaratory Proceedins, Docket No 2901 6 (Auy [INSERT], 2003) 
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consider VolP-rclatcd issiics based on a complaint filed by Frontier Telephone of Rochester, Inc 

iiga ins t Vonage I?  

The iiecd for FCC action concerning VoIP is clear. Currently, six states are considering 

the issue and niaiiy inorc couldjoiil the fray at any moment. The lack of any clear guidance from 

the FCC and the potential for conflicting stale commission determinations, contradictory court 

rulings and ongoing litigatioii thrcatcns to jeopardiLe the fledgling VoIP industry. The FCC has 

rccciitly indicated tha t  i t  intciids to opcn a Notice 01‘Tnquiry concerning VolP. Meantime, the 

peiidiiig Vonage Petition offcrs thc FCC thc ability to rule on the jurisdiction of state commis- 

sions LO subjecl such sewiccs to rcgtilation A FCC niling on the Petition affirming that i t  alone 

possesses jurisdiction over such services will also provide crucial guidance to courts that are 

faced with VoIP-related disputes 

VolP leclinology is still a nasccnt and dcvcloping technology. If i t  is left free to respond 

to  maiket forces and customer expectalions. 11 may become the next “killer application” spurring 

broadband deployment IP-enabled inelworks allow for the combination of voice, data, video and 

other applications in a maniicr thal the circuit-switched network cannot. Forcing one fonn of 

Voll’ xxvice ~ voice . into a regulahry category separate from other TP-enabled services will 

only hamper thc benefits of VolP services, deny consumers innovative technology, and erode 

conipclition i n  the conimunications and iiifomatioii services marketplace 



111.  VolP Services Should Remain Unregulated 

O w r  LMI) decadcs ago, the FCC adopted a policy of not SuhJeCting enhanced or informa- 

tion her\ ices lo regulation and recognized that leavins such services unregulated promoted 

importani national policies IUic FCC first establishcd the distinction between “basic services” 

and “cnhanccd services” in its 1080 C’omnlrier 11 decision ‘‘I The FCC determined that “en- 

I 5  

hmced” services provided v i a  lelecoinniunications arc not basic” services and thus not subject to 

Title I I  regulation In ~ . ‘ o r n p k v  11. tlic FCC defined “basic services” as “the common carrier 

ol‘lering 01’ Lraiismission capacity for the niovemeiit of information.”” The “basic” service 

catcgory \va? intended to define the transparent transmission capacity that makes tip conventional 

c~inmuii icat ioi i~ service. 

Bq contrast. the FCC dcfincd unregulated ‘-enhanced services” as: 

services, offered over common carrier transmission facilities used 
in interstate communications, which [ I ]  employ computer proc- 
essing applications that act on the format, content, code, protocol 
or similar aspects of the subscribcr‘s transmitted information, [2] 
provide the subscriber additional, diffcrcnt or restructured infor- 
mation, or 131 involve subscriber interaction with stored infonna- 
tioil I X  

A scmicc thal ineels any one of the thrcc prongs w i l l  qualify as enhanccd and not subject to 

commoii carrier rcgtilation under Title I I  o r t h e  Act. 

SeeeegoiercrllJ .Se‘i.conrl C’oiizpi&t 1/7qzq,  77 F C C 2d 384 (1980) (-‘Computer 11”) 

Set, /([, w’ a l w  47 C I R 61 702(a) (“Enltanced wrvices are tioi regulated under Title II of the 

i i  

1 h 

Aci ”) 

(‘ompuler 11, ai  420 

I n  47 c‘ I- K 4 64 702(a) 

I V  



1-he policies underlying Ihe FCC’s decision i n  C’ompufei If are clear The FCC con- 

cluded that rcgulation o f  enhanced serviccs is unwarranted bccaose the market for those services 

arc competitive and consumers bcncfit lrom that competition. 

[Rlegulation of enhanced serviccs is not required in furtherance of 
somc overall statutory ObJeCtiVe I n  fact, thc absence of traditional 
public utility regulation o f  enhanced serviccs oKers Lhe greatest 
potential for efficienl utilization and full exploitation of the inter- 
slale lelecommuiiications inctwork ’’’ 

T h e  CCC rcached this conclusion iiotwitlistandin~ the close relationship between the services 

provided by basic services and some services i t  classilied as enhanced The FCC noted that 

altliougli some enhaiiccd scrviccs providc some of the same functions as regulated telecommuni- 

cal io i is  services, thc data processing coiriponenl of enhanced services justified different treat- 

nicint ’“ 
With the passage o f  the 1996 ‘I elecommunications Act, new definitions were introduced 

Thc 1906 ‘Iclccomniunications Act defines .‘telecommunications service” as -‘the offering of 

telecoinmunications for a fee directly to the publ~c or to such classes of users as to be effcctively 

available directly to the public regardless of the facil i t ies used.”2i The term “telecommunica- 

tions” is delined as “lransmission, between or among points specified by the user, of information 

of thc user’s choosing. without change in the form or content of the information as sent and 

rcccivcd ”” The definition of “~eleconiiiiunlcations” and “telecominunications service” can be 

coiitrabtcd \b i th “information service .’ An “intbrmation service‘. i s  defined by the 1996 Tele- 



cuiiimuiiications Act as “the offering o f  a capability for generating, acquiring, storing, trans- 

Ibmiiiig, proceising. retrieving, utilizing, or innking available infonnation via telecommunica- 

Iiuiis, itnd includcs clcctronic publishing, hut does not include any use of any such capability for 

thc nianagenient, control, or operation of ii tclccoinmunications system or the management of a 

tc~~~omniui i icn t ions  scrvu. . .”  

The FC’C clearly intended to prevent slale commissions from imposing common carrier 

rcylatioii on informalion services 111 the Kcport to Congress, the FCC recognized that subject- 

ing informatioii services to statc rcgtilation may hami  the development of such services since 

slalcs co~ild impose varyng rcgulalions and subject information service providers to CertifiCa- 

lion, tariffing anti rcporting reqtiireincnts. Thc FCC found that suhjecting information services 

to this typc of rcgtilation would inhibit thc dcploynient and growth of these services to the 

detriment 0 1  thc public interest Thc tCC‘ intist preserve Congress’ intent and rule that states 

are preeinpted froin rcgulatiilg VoTP scrviccs To do otherwise would be to subject VoIP serv- 

ices lo the very hamis thal the FCC roresaw and Congress hoped to avoid 

24 
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IV. CONCLUSION 

For the reasons dctailcd herein, U S A  DataNet respectfully requests that the FCC 

promptly ni le  and preempt VolP sewices trom stale regulation Specifically, FCC actton I S  

nccdcd as six states are actively coiisiclcring issiics t l i a l  will  impact VolP services and potentially 

subject such services lo state regulation Further, the VolP industry is still in its infancy and 

iegtilation Ihrealeiis to hamper its developnicnt and contiiiued deployment Finally, the dtchot- 

omy bctuccn information and telecomniLinications S C W ~ C C S  was cstabhshcd by the FCC and 

entlorscd hy Congrcss Coiigrcss cxprcsscd its intent that information services should remain 

unregulated For tlicsc rcasoiib and bccausc 0 1 '  the District Court's lindings, the FCC should 

pteenipr stdtcs from imposing common carrier regulation on VoTP services. 

Rcspcctfully submilted, 

I S /  
Andrew D. Lipnian 
Swidlcr Bcrlin Shereff Friedman, LLP 
3000 K Street, NW, Suite 300 
Washinston, DC 20007 

Octobcr 27, 2003 
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